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SILVER BOW BASIN MINING CO.

Defendant in Error.

BRIEF FOR APPELLANT.

This appeal is from the j udgment of the District

Court of x^laska, rendered upon the failure of ap-

pellant to further amend his amended complaint

after a demurrer thereto had been sustained.

The demurrer raised only the question of the

sufficiency of the amended complaint, and the order

sustaining the demurrer shows that no other ob-

jection to the pleading was considered.

The assignment of errors makes the ruliug of

the Court in sustaining the demurrer the sole

ground of appeal.



The sufficiency of the ameiided complaint is the

only question before the Court in this case.

The material allegations of the amended com-

plaint may be stated as follows :

That plaintiff is a citizen of the United States;

that for more than eight months before the filing

of the complaint he had been the owner, by location

and appropriation, of a piece of non- mineral land,

situate in Harris 'Mining District, Alaska, and wdiich

is described ; that on the day of location the premi-

ses were, and are non-mineral land of the public

domain, entirely vacant and unoccupied and not

owned, held or claimed by any person, and that on

August, nth, 1.S90, and while the premises were

in such condition, plaintiff entered upon and lo-

cated and claimed said premises in full compliance

with the requirements of the laws of the United

States and the District of Alaska, and the rules,

regulations and customs of said Harris Mining
District, as and for a dump claim for mill tailings,

for the purpose of depositing thereon the mill tail-

ings derived from the milling of gold quartz and

gold ores by plaintiff in his quartz mill, and for the

further purpose of reworking and treating said mill

tailings by a further process suitable for the proper

treatment of such mill tailings.

That while plaintiff was possessed and entitled

to the possession, defendant entered and ousted him
from all of said premises.

That defendant has made application for patents

to said premises as placer claims, to which appli-



cation plaintiff has filed in the Land Office adverse

claims.

That plaintiff is the owner in fee of a mining

claim known as the Fuller ist lode, situated in said

Harris Mining District, and which is of great value,

that for the purpose of reducing the ore from his

lode, plaintiff has erected a mill and located and

appropriated the premises described in his com-

plaint as a dump claim for tailings from said mill,

that the said dump claim is situated about 1150

feet south of his quartz claim, that its area is less

than five acres, and is of no value for agricultural

purposes or as mineral land, and is essential to the

proper working and development of said quartz

claim, and is used for milling purposes.

The appellant submits that such a claim or loca-

tion as his complaint shows him to have held in

actual use and occupation, was valid, and is author-

ized by the statutes of the United States and recog-

nized by the aiithorities.

Section 2,337 of the Revised Statutes provides:

"Where non -mineral land not contiguous to the

vein or lode is used or occupied by the proprietor

of such vein or lode for mining or milling purposes,

such non-adjacent surface ground maybe embraced

and included in an application for a patent for such

vein or lode, and the same may be patented there-

with," &c.

This is clearly a recognition by Congress of the

right of a mine owner to use and occupy non-

mineral land not contiguous to his claim for mining

or milling purposes.



The language of the Act is plain, and it only

remains to ascertain whether the dumping of tail-

ings on the land is for mining or milling purposes.

In view of the well known facts with which every-

body is familiar, regarding the value of tailings

and the necessity of securing a place for their de-

posit, it would seem that the provision of the law

to which reference has been made, must have been

enacted with regard to them and for the purpose of

enabling mine owners to use and acquire govern-

ment land for their preservation.

It has been said by the Supreme Court of the

United States that the legislation of Congress upon

,

the subject of mineral lands, was with a view to the

existing customs and rulings and with the purpose

of more clearly regulating and establishing the

rights which had grown up under the customs and

had been recognized by the decisions.

We invite the attention of the Court to the

opinion delivered b}^ Justice Field, in which the

subject is elaborately considered.

Jennison va. Kirk^ 98 U. S., 453, 457-9.

Among the decisions to which reference is made
by Justice Field, though not cited, was one in which

the question now before the Court was determined.

Jones vs. [ackson^ 9 Cal., 237.

" This was an action of trespass to recover dam-

ages for cutting and breaking dam of plaintiffs

erected below a tunnel mining claim for the pur-

pose of collecting tailings wasted from said claim,



and also for washing away tailings, destroying

sluice boxes, &c." (Page 237.)

The Court said :

" When a place of deposit for tailings is neces-

sary for the fair working of a mine, there can *be

no doubt of the miner's right to appropriate such

ground as may be reasonably necessary for this

purpose, provided that he does not interfere with

pre-existing rights." (Page 244.)

It will thus be seen that prior to the passage of

any Act by Congress the Supreme Court of Cali-

fornia recognized and maintained the right of the

miner to use and occupy a reasonable amount of

ground for the purpose of collecting tailings.

We do not find that the doctrine thus announced

has ever been questioned, and we submit that it

was in view of such rule that the enactment was

passed which we have quoted from the Revised

Statutes.

In Montana the question of the right to allow

tailings to overrun the ground of the junior loca-

tor was considered in the case of

Lincoln vs. Rogers^ i Montana, 217.

The Court there said :

" Where persons locate ground for the purpose of

constructing a flume, they can locate any number of

feet not in violation of the mining regulations of

the District, and if there are no regulations, not

exceeding a reasonable amount for the deposit of

tailings or dump." (Page 223.)



It will be observed that this case was also decided

prior to the Act of 1872.^

In Rogers vs. Coouey^ (7 Nevada, 213), the Su-

preme Court of that State, in an elaborate opinion,

considered the character of tailings and the right

to claim them as mineral deposits, and held that

the laws controlling the possession of mineral land

should govern the right to hold tailings.

The view we have maintained is in consonance

with the rulings of the U. S. Land Department.

Letter of Commissioner Burdette, D. R. &
R., Marysville, Jan}-. 3d, 1876.

Copps U. S. Min. Lands, 186.

Weeks Min. Lands, p. 390, Sec. 38 A.

We have presented this case upon the proposi-

tion which would appear to be the question in the

Court below, but it may be said that the case must

be reversed for the reason that, so far as the record

shows, the plaintiff was in the actual use and occu-

pation of the premises, and was ousted by the de-

fendant, a mere naked trespasser, in whose favor

the Court below not onl}^ sustained a demurrer, but

rendered a final judgment.

The allegations of the complaint are sufi&cient to

sustain an action for ejectment, at the very least,

and it was certainly error to hold them insufficient

for an}'' purpose.

It is respectfully submitted that the complaint is

sufficient, and that the judgment should be reversed.

C. S. JOHNSON,
J. G. HEID,

Attorney for Appellant.

W. S. WOOD,
Of Counsel.
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Mr. W. S. Wood for the Plaintiff,

No Counsel appearing for the Defendant.

Error to the District Court for the District of Alaska.

(i) Action to Hecover Possession of Real Property.

By the law of Oregon, which is in force in Alaska, a person in possession may
maintain an action to recover possession of real property from which he has
been ousted by a mere intruder.

Deady, J., delivered the opinion of the Court

:

This action is brought to recover the possession of a dump claim for

mill tailings, situate in Harris Mining District, in the District of

Alaska.

It is alleged in the amended complaint that the claim does not

contain five acres, and is of no value either as agricultural or mineral

land ; that the plaintiff is the owner in fee of the mining claim

known as the Fuller First Lode, situate in Silver Bow Basin, in the

district aforesaid, which is very valuable for the gold it contains

;

that the plaintiff for the purpose of mining said lode has built a

quartz mill, and located and appropriated said dump claim, which is

about 1150 feet south of said quartz mill, and worth more than

$5000, and is essential to the proper working of said lode ; that

while the plaintiff was so possessed and entitled to the possession of

said dump claim the defendant entered upon the same and ousted

plaintiff therefrom, and still wrongfully withholds the possession

thereof from the plaintiff.

There was a demurrer to the complaint which was sustained by
the Court. The case is here on error for review of the decision on

the demurrer. There is no opinion of the Court below in the record

nor is there any brief or appearance of counsel for the defendant.



2 Akchibald Campbell vs. Silver Bow Basin Mining Company.

Upon the facts stated in the complaint, and admitted by the

demurrer, the plaintiff" is entitled to recover. He appears to have

had, at least, possession of the claim, and the defendant ousted him

without a shadow of right, and is in fact, a naked trespasser.

The laws of the State of Oregon govern this procedure (23 Stat., 25);

and by them any " person who has a legal estate in real property

and a present right to the possession thereof, may recover such pos-

session, with damages for withholding the same, by an action at

law." (Comp. 1887, Section 316.)

In Wilson vs. Fine (14 Saw., 38), it was held in the U. S. Circuit

Court, for the District of Oregon, that a person in possession of real

property might maintain this action to recover the same against a

mere intruder or wrongdoer.

The judgment of the Court below is reversed, and the cause is

remanded for further proceedings in accordance with this opinion.


